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. SYNUPSIS OF DECISION S TR

Southern Pacitic Transportation Company (Appellanz), San
Francisco, C3alifornia, proposes to rehabilitats its railroad
bridge located _across the Santa Ynez River mouth and on ics
right of way through Vandenberg Air Force 3ase near sSurs,
Santa Barpara County, California. Appellant's plan iavolves
constructing a new northern abutment 200 feet north of it3
present locaticn and excavating the northern embankment to
eliminate a dogleg in the river.. A pilot channel would be
dredged uncer the center of the bridge. The southern abutment
would be extended 160 feet north of its present lccation and
filled in behind. As a result of the relocated abutments and
general recturbishing, the bridge would be 40 feet longer and
moved 200 feet to the ncrth, better able _to withstand floed
conditions and less likely to require continual repairs.

At the mouth of the river and southeast of the bridge
is the largest salt marsh.in Santa Barbara county, as yet
relatively undisturbed by human activity. In addition, the
public access to the beach through Ocean Beach County Park
would be closed during the six months of bridge constructien.

The California Coastal Ccmmission objected to
Appellant's propcsed project because it would alter the’
course of the Santa Ynez River, substantially affect the
sedimentary processes in the salt marsh estuary, and
interfere with public access to the beach during constructien.

Uncder Section 307(¢c)(3)(A) of the Coastal Zone Management
act of 1°72, as amended (CZMA), and 15 CFR 930 of the Department
of Commerce's implementing regulations, the Commission's
objection to Appellant's project grecludes all Federal agencies
from issuing any license or permit necessary for the bridge
~rehabilitation to proceed, unless the Secretary of Ccmmerce
finds that the objected-to activity may be Federally approved
‘because it "is con&istent with the objectives of the [CZMA]"
(Ground I) or is "otherwise necessary ia the interest of
national security” (Ground II) (Section 307(c)(3)(A) of
the CZMA). If the requirements of either Ground I or Ground

. II are met, the Secretary must sustain the appeal.

: On October 24, 13984, pursuant to Subparagraph A of
.Saction 307(c)(3) of the CIZMA and Subpart & of 15 CFR 930,

tie Appellant filed a Notice of Appeal with the Secretary

of Ccmmerce. The Secretary, upon consideration of the
information supplied by Apgpellant, the Commission, Federal
agencies and interested persons, as well as other information
in the administrative record of the appeal, made the following
~findings regquired by 15 CFR 930.121:




Gr: <& 1

(a) Appellant's bridge rehabilitatioen oroject would
contridute to the national intersst in tae develocment

Of coastal resocurces and the siting of transpgortaticn
facilities and thereny furthers one or more of the ccmpeting

national objectives or puUryoses contained in Sections 302
and 303 of the CzMA (pp. 7-8).

(b) The project's contribution to the nat:icnal incserasc
in safe rail transportation cutweigns its adverse effecrts
on the resources and land and watars uses cf the coastal

zone (pp. 8-16).

(¢) The project will not violate any re
Clean Air Act or the Clean Water Act (pp

(2) There is no reascnable alternative available to
Appellant which would permit the Project to be carried out
without any adverse affects on the rescurces of the

coastzl zZone, and in a manner consistent with the California
Coastal Management Program (pp. 17-20).

Ground II

Since Appellant has met the requirements c¢f Ground I, the
Secretary declined to address the guestion of whether
Appellant's groject was also necessary in the interesc

©f national security (p. 21).

S8ecause tne Secretary has found that Appellant has satisfied
the requisements cf Ground I set forth in 15 CFR 930.121,
apgellant's bridge rehabilization project, including the
Propcsed Mitigation Plan, may be permitted by Federal agencies
(Ppe 21).

ot
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Scuthern Paciiic Transportation Company (Agpellant), San
Francisco, California, proposes to renapilitate its railrsad
bridge located across the mouth of the Santa Ynez River ang
on its right of way through Vandenberg Air Force 3ase (VAF3)
near Surf, Santa Barbara County, California. Administracive
Record, Appellant's Eavironmental Assessment 1-1, 2-1 (herein-
after Environmental Assessment) [all references hereinazftsr
are to the Administrative Record]. The bridge is part of the
main coastal rail line that daily carries ten freignt and two
Amtrak passenger trains between Los Angeles and San francisco,
and serves to transport materials related to ogerations c¢n
VAFB. E. at l-ll 2"11 2‘2.

Originally constructad in 1896, the bridge has Seen modified
and periodically repaired, primarily after sustaining sterm or
flood damage. The present structure is 549 feet long anc
consists of six 90-foot girder spans with a single track,
suppcrted by a combination of piers and temporary piles and by
abutments built into the northern and southern embankments of
the river. Id. at 2-2, 2-3. In 1979 a small rail and tire
jetty was installed adjacent to the northern embankmentc upstream
Of the bridge to prevent damage to the bridge's northern (San
Francisco) abutment from river flow erosion associated with a
dogleg in the river. Id. at 2-3. The protective rail and tire-
jetty has since been destroyed by river flow ercsion. Id.

In March 1983, high river flows resulting from a series of

winter storms destroyed a cement pier and a 90-foot steel

girder span near the southern (Los Angeles) ehd of the bridge.
id. Zmergency repairs inecluded the replacement of the missing
span and the installation of four steel pile piers as a temporary
fcundation fcr the new span. Id. The existing bridge founcation
consists of a variety of suppor:s including masenry, concrete

and steel piles. Id. -
Appellant proposes to rehabilitate the Santa ¥Ynez River railroad
bridge by modifying two existing concrete pile-suppor=zed

plers, removing existing foundations, and installing four new
concrete piers and two new abutments, anchorad by piles axtanding
Delocw the scour line of the river and designed to withstand
maximum f£lood events. Id. at xi, l-1, 3-1l. A naw San

Francisco abutment would be constructed 200 feet north of its
present locaticn, and the northern embankment excavated to
eliminate the dogleg in the river so that the main flow of

the river would be directed under the center cf the bridge



wpers a pilot cnannel‘wculd ~e drecged t° srovice a mccs 2ira2cT
flow to tiae ocean. 1d. F°8 Figurz 1, srcacned. The new
angeies acuczxment “OuU_ad D& «onstI-~-% :° fger ncrii cZ it
gresent locatien oY extending tae souther. smpankment iato
the river and £illing in ~enind it. Id. at xii, 3-8
3-10. See Figure 1. As a rgesult of tne relocation of the
cwo new apucmentsS: rne bridge would be lengzhened py 40 faet
and moved 200 Zfeec to the north. Id. at 3-1., See also Figure
2, attached. The girder span system would De recainec. =C.
The increased length and relocation of the bridge woulc be
accommodated by installing tWwo new spans and re;ositioning /
rhe existing spans over the new foundation, including the twO
moaified plers. Id. at xii, 3-1, 3-2. Depencing on thelr
location, the old piers would be puried with tne old Los
Angeles aputment in ene extenced southern embankment £ill cr
they would me removed along with the old San Francisco abutment
as part ©f the excavaticn of the northern smbankment. Id. at
3-10, 3-1l.

The lengthening and relocation of the bridge and the excavaticn
of the pilot channel are designed DY Appellant to enhance

the capacity of the river span meneath the nridge to carTty
flocd £lows. reduce the rate of f£lcod waters rising at the
mridge, and reduce existing erosion of the San Francisco
aputment. 1d. at <i, xii, 1-1l. The project 1S alsc cesigned
ro eliminate rnhe need for centinual bridge repairs and to
minimize the risk of bridge failure under extreme f£low condi-

rions. Statement of B.B. Berkshire, Qctober 22, 1984,

. assistant Vice President < Maintenance of Way and gEngineering

3, 4 (nereinafter Agéellant's‘Supporting gtatement).

Constrictacn would take six months to complete: during wnich
Ocean 2eacd county Park. which provides access to the neach,
wou.. e clcsed tO rhe public. anironmen:al Assessment
507"4. ‘

At the mcuti of the Santa vnez River and southeast of the
nridge is the largest salt marsh in Santa garbara County-
Proposéd Socuthern pacific Marsh gnhancement and micigaticn
plan (nereinafter Mitigation Plan). Attachment tO Appellant's
supperting Statement 2. See also Environmenual Assessment

—

Fig. 5.5-1l. Relatively unciscurbed bBY human activity (with the

exception of County Pazk roadway and several railzroad empankments
it consists of over 200 acres of Salicornia= and Frankenia=
dominated marshlands rraversed Dy 2 singie main river cnennel.
There is & sand bar at the mouth of the River, which is
clcsed mcst of the year due to very low river flows. The
closed sand bar forms a prackish lagoen enat inundates the
adjacent marshlands DY sheet f£low and subsurface seepage.

This inundation is so widespread that the marsn areas south
of the river channel, park rcadway.,and railzroad empankment .
centain standing water £or montis. The watar level of tne

r
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agecen and salt marsh during cais cer
9 Zive Z22c apcve mean sea lawel, T
Qn July 25, 1984, Appellant, in ccnnection with its application
Lo the U.S+-Army Corps of Engineers (COE), under Section 10 orf
the Rivers and Harbors Act and Secticn 404 CL the Clean Watsr
Act, for permits to conduct dredge and £ill activities associated -
with the bridge rehabilitation project in the navigable waters '
of the Santa ¥Ynez River, submittecd a consistency certificacion

Lo the California Cocastal Commission (Commission) for review !
under Secticn 307(c)(3)(A) <f the Coastal Zone Management Act |
of 13972, as amended (C2MA), 16 U.S.C. § 1456(c)(3)(A), stating

that "the proposed activity complies with the California approved
coastal management program and will be conducted in a manner
consistent with such program.” Appellant's Supporting Statement

l; December 13, 1984 Response of the California Coastal Ccmmission
to Appeal by Southern Pacific Transportation Company, S (hereinarcter
Commission's Respcnse); Commission's Respense, Exhibdit A, :
Adopted Staff Reccmmencaticn 2-3 (hereinafter Commission's
Findings). On September 24, 1984, following a public hearing,
the Commission, as the federally approved ccastal zone management
agency ror the State ot California under Secticns 306 anc 307

©f the CZMA and 15 CFR Parts 923 and 930 of the implementing
regulations of the Department of Commerce (Commerce), objected

Lo Appellant's consistency certification. Commission's

Response 6.

The Commission determined that Appellant's project as prcposed

did nct comply with, and, therefore, was incsasistent with, the
policies of the federally approved Zalifornia Coastal Management
Program (CCMP). Commission's Findings 3. The Commission

objected to Appellant's bridge rehabilitation project because

it would alter the existing course of the Santa Ynez River.
Commissicn's Findings 2. 'In particular, the Commission objected
to Appellant's £illing in an area at the southern embankment, of
160 Zeet in length and 120 feet in width, and £illing in the

maln channel of one of the few remaining unchannelized streams

in southern California, making a “permanent commitment to armoring
the channel,” and substantially altering the sedinentary
prcoccesses in the estuary. Id. at 5. The Cocmmissicn also
objected to the project's interference with public access to
the Deach during the constructicn period. Id. at 9-10. The
Ccmmission determined that the activities to which it objecze
failed to meet the enforceable policy requirements of the
California Coastal Act [Section 30000 et seg. of the California
Public Resources Code] (hereinafter CCA) relating to estuarine
and wetland protection and coastal access (§§ 30230, 30231,
30233, 30236 and 30253, CCA). 1Id.

As proviced at 15 CFR 930.64(b), the Commission identified
alternative measures which, if adopted by Appgllant, would
permit the prcposed activity to be conducted in a manner




consistant with tae CCMP, ::. at §; Commissicn's Fiaciags I,
Sgeciiicaily, tne CCAMMLISSLICA I6UAG zaA~r Anmerian-lg sracga-
would se conSLs:enc wich cne CCMP iZ (:) tne cicsurzes . - z.e
ccunty 2ark were mitigated oy Agpellant's groviding the puslic
use and notice orf tae availaoilicy cf Appellant's neardy railrsad
switcnyard Zor ccastal access curing the Sroject's ccnscoructicn
ghasa, and (2) the projec: were redesigned to ralccats the Lcs
Angeles aputment toO its existing site, to eliminate 2all caannel-
izaticn, and to improve circulation alcng the ncrta Sank cf tne
River. Commission's Response 6; Commissica's findings 3. The
Commission alsc notified Appellant of its right to apgealt:ae
Ccmmission's decision to the Secretary of Ccmmerse (Secretary)
as groviged uncer Section 307(c)(3)(A) of tae C2ZMA and .3 C=R
930 Subpart HZ. Commissicn's Fincings 10.

Under Section 307(¢)(3)(A) of the CZMA and 13 CFR 930.131,

the Commission's consxscencv objecticn precludes Faderal
agenclies frem issuing any pe-mlt or license necss ssary tcr tne
Appellant's proposed activity to preceed, -unless :tne Secre:a:y
determines that the activity may e 5ece*al Y agg —cvec notwisn-
standing the cbjection because the a vity 1is consistent -wizh

the cbjectives or purpeses of the CAMA; or is necessary in th
interest oL naticnal security.

o

Acpeal to the Secretarv of Ccommerce

On October 24, 1984, Appellant, as provided uncer Section
307(c)(3)(A) of the CZMA ancd L5 CFR 930 Susparz #, filed wiza
the Secretary a Notice oI Appeal and a sugporting statement
requesting ‘that the Secretary find that Ippellant's prcpcsea
Santa Ynez River railzoad bridge rehapilitation activisies ara
consistent with the oojectives or purpcses of the C2ZMA or ara
ocihervwise necessary in the interest of nacicnal security.
Neotice of Appeal l=-2; Apgellant's Supgorting Statement 1.

I have retainec the authority to decide such appeals under
Department Organizaticon Order 25-3A, Secticn 3.Cl(w).

Arpellant also'alleges that its project s consistent with the
CCMP. Id. ac 12 This last allegaticn, which this decisicn does
not address for :ne reasons indicated, seflects a misunderstancing
oy Appellant of the appeals process. Under the CIMA, the authority
anc responsizility %o determine whether a prcocseﬂ activicy is
cSnsisctent with a federally approved State ccastal management
Frogram is given to the State coastal management agency. The

CIMA coces not give the Secretary the authority to review zhe
correctness of a State's consistency determinaticn; rather,

such determinations are subject to judicial review. All that
Section 307(c)(3)(A) of the CZMA and the implementing regulations
permlb the Secretary to do is to determine whecther Federal

license or permit processes for a proposed project should Se
allowed to go Zorwarc cdespite a State ccnsistency objection .
Jecause the project is consistent with the objectives or sur- -



Pcses OLf the CIZMA or L1s otherwise necessary iin .he iaoe

naticnal security. If a consistancy cojection is precerly
tiled by the State coastal Mmanagement agency, the incoasisctancey
of the proposed project is presumed valid for Jurgoses of rtne
apceal. .

Public notice of receipt of the appeal was published _
in the Santa Barbara News-Press (Novemper 3, 1984), ana ia the

Al
Federal Reg:ster (43 Fed. Reg. 45470 (November 16, 1984)).
Cn Decemper 13, 1984, tne Commission fileg a response £ tn
notice of appeal and became a party to this proceeding.

A public hearing was neither requestad nor held on the apceal.
Comments on wnether, how, and to what extant the Appellanc's
proposedq activities would contribute to the national interese,
including the national security intsrest, were requestad from

the Departments of Defense, Interiocr, Labor, Transgortation andg
Tr2asury, anad the National Aeronautics and Space Acdministracion.
Comments were received frem all the solicited agencies except

the Department of the Interior. Additional filings were received
from Appellant and the Ccmmission (including the record -

of Appel'ant's proceedings before the Commission and r2spenses

Lo specific written questions posed to both parties on qy

Denalf by the Genéral Counsel of the National Oceanic and
Atmospheric Adminiscration (NOAA) (hereinafter Wwritten Questions)
All comments ana information received by Commerce during the
ccurse of the appeal have been included ia the Acministrac:ve
Record. I £ind that this appeal is prcoperly befcre me fcr
consideration .and that the parties -- the Appellang ana :he
Commission =-- have complied with Commerce's regulations
governing the conduct of this appeal (Subparts D and H ef 15
CFR Part 930).

1]

Grounds fcr Sustaining an Apgeal

Section 307(c)(3)(A) of the CIZIMA provides that Federal licenses
cr permits required for Appellant's propcsed activities

may not be granted until either the State concurss in the
consistency of such activities with its federally approved
coastal zone management program (its concurrence may be
cenclusively presumed in certain circumstances), or I Sind,
"after providing a reascnable opportunity for detailad ccmmen:s
from the Federal agency invclved and frcm the state," :that

the activities are consistent with the objectives of the C2ZMA
Or are otherwise necessary in the interest of national sescurity.
Section 307(c)(3)(A) of the CZMA. Appellant has pleaded

both grounds. Notice of Appeal 1-2; Appellant's Supporting
Statement 1.

The regulations interpreting these two statutory grouncs
for alleowing Federal licenses or permits tofbe granted
despite a State's consistency objecticn are found at 15 CFR




939.121 ("cons:istant with

tne co-acnivaes or LIz 2g23s I =2
Act") and 930.122 ("necessary in tae interest PE nan noal
security”), and are set forzh in Zull selow: '

The term "ccnsistent with the cojectives or

purpceses of tne (CZM] Act® descrizes a rederal
license or permit activicy, or a Feceral assistance
activity which, although inconsistesnt wich 3 Stace's
management program, is found by thae Secratary to be
permissible because it satisiies the following four
requirements:

(a) The activity furthers one Or maore of the
competing national objectives Or purzoses ccntained
in sections 302 and 303 cf the Act,

(b) When performed segaréﬁely.or when its
cumulative erffects are considered, it will aot cause
adverse effects on the natural resources of the
coastal zone substantial enough to cutweigh its cecn-
tribution to the national interest,

(¢) The activity will not violate any rsgquiresments
©f the Clean Air Act, as amended, or the Federal

Water Pollution Control Act, as amended, and

(d) There is no rsasonable alternative available
(e.g., location(,] design, etc.) which would permit
the activity to be conducted in a manner consistenc,
with the management program.

15 CFR 930.121.

The term "necessary in the interest of naticnal
security” describes a Federal license or germit
activity, or a Federal assistance activity which,
although inconsistent with a State's management
program, is found by the Secretary to be permissible
because a national defense or other national
security interest would be significantly
impaired if the activity were not permitted

to go forward as propcsed. Secretarial review

of naticnal security issues shall be aided by
information submitted by the Department OF
Defense or other interested Federal agencies.

The views of such agencies, while not binding,
shall be given considerable weight by the
Secretary. The Secretary will seek information
to determine whether the objected-to activity



ClL2CTiy SUDZOCTS national defsnse or ccner
@ssantial natiocnal security ob:actives.

15 CFR 9303.122.
The ;egulatiqns governing my consicderation of an icoe
provide:

[Tlne Secretary shall find that a propcsac
Federal license or permit activity ... is
consistent with the objectives or purpcses

of the [CZMA], or is necessary in the iatersst

of national security, when the inrformaticn
submitted supports this conclusicn.

15 CFR 930.130(a)

Ground I: Consistent with the Objectives.af raa F7ua

The first statutory ground (Ground I) for sustaining an apgeal
is to £ind that the activity "is consistent wich the opjectives
of [the C2MA]." To make this finding, I must determine that
the activity satisfies all four of the elements specified in

15 CFR 930.121. '

First Element

To satisfy the Zirst of the four elements, I must 7ind that:

The activity furthers one or more of the
competing national cbjectives or purposes
ccntained in Secticns 302 or 303 of the [C2ZMA].

15 CFR 330,121¢(a).

Secticns 302 and 303 of the CZMA identify a number of objectives
and purpcses which may be generally stated as follows:

1. To preserve, protect and where possible to
restore or enhance the resources of the coastal
Zone (Section 302(a),(b),(c),(d),(2),(£),(g), and
{i1); and Secticn 3Q3(1));

2. To develop the resources of the coastal zone
(Section 302(a),(d) and (i); and Sec=ion 303(1l)
and

3. T0 enccurage and assist the States to exercise
their full authority over the lands and waters
in the coastal zone, giving consideration to the
need tO protact as well as to develop coastal



1]
.3
Q

Section 303(2

TesBurces, in reccgniction By the Congress chat
State_action is essential o0 mors effscziva
Drotection and- use cof the resources of the
coastal zone (Secticn 302(h) and (1); and

)

More specilically in-tne context of tais appeal, tnhe CZMa
éncourages ccastal states to provide ror orcerly srccesses
for siting major activities relacad to transportacicn that ars
coastal cdependent (Section 303(2)(C)). :

As I have stated in an earlier appeal, because Congress

has bDroadly defined the naticnal interess in ccastal zone
management to inclucde both protectich and development ot
coastal rescurces, this element will "normally” 2e Zound =o
be satisfied on appeal. Decisicn of the Secratary cf Ccmmerc
in the Matter of the Appeal Dy Zxxen Company, U.S.A., 20 a
Consistency Objecticn by the Califsrnia Coastal Ccocmmission
(Feb. 13, 1984); 49 Fed. Reg. 8274 (March 6, 1984).

appellant's proposal involves the rehabilitatien of a bridge
carrying freight and passenger trains between northern and
southern Caliicrnia. Materials for VAFS are also transported
acress this bridge. B8oth parties &gree that the bdridge needs
to De rehabilitated. Since the goals of the CIMA incluce
both development and protection of coastal rasources, as well
as siting of transportation facilities, I fiad taat Apcellant's
Preject to reshabilitate the bdridge over the Santa Ynez River
falls within and Zurthers one or more of the Sroad crjectives
of Sections 302 and 303 of the CIZMA and therefores sacisiies
the IZirst element of Ground I.

- T

Second Elemen=

-

0 satisiy the second element of Ground I, I must £ind chat:

When periormed separately or when its cumulative
effscts are considersd, the activisy will not
cause acdverse effaccs on the natural rascurces

Ccf the coastal zone substantial enough to cutweigh
its contribution ©o the naticnal interestc.

15 CFR 930.121(b).

This element requires that I weigh the adverse e?

effects of the-
Objected-to activity on the natural resources of the coastal
Zcne against its contribution tc the naticnal interest:.

In order to perform the weighing regquir
must identify the adverse efiects, if a

ed by this element, I
ny, of Appellant's

\ o S

e
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Acdverse Effects

The parties differ
In response to the Writtan Questions,
ized these efrects as

l.

in their characterizaticn of these eff
the Ccmmission cnara

cts.
=Bl
- .-

£ollows:

Short-term adverse effects. Effects resulting
directly from tae cons:ructxon actlvicy itsel:

and occurring curing the construction chase.

The smotiiering and disturbance of bottom-dwelling
organisms and impairment of circulation in a

sandy area of the River. Restabilization can be
expected relatively soon after the constructicn phase.
Closure, during the construction period, of Ocean
Beach County Park, which provicdes public access to the
beach, would interrupt the public's recreational use
of the beach.

Mic-term adverse effects. Constructicn effects sgcanning
at least several years, and possibnly several decaces,
depending on the frequency of major River flow. Could
be cffset eventually by sediment due to.the new con-
figuration of the River mouth. Less of a 2.5 acre
mucdflat habitat along the north bank caused by
construction on that bank and from altered River
processes which wculd deepen the estuary at the

north end of the bridge. This lcss cculd be offset

bv reestablishment of mudflat along the south bank:
however, there wqQuld be a lcss of habitat values while
the River mouth adjusts to the changes in flow direction.

During f£lcods, the new southern abutment would constrict
the f£low of the River and. exert tremendous force in
altering water and sediment movement. Scour and erssion
along the southern bank would be expected, damaging
habitat values in the area. Sedimentation patterns
would be changed with uncertain consequences Ior

the adjacent wetlands. '

Because of the new southern abutment, changes

could occur in the morphology of the lagoon, possibly
changing the lagoon into mudflats, resulting in a
loss of lagoen habitat or interierence with tie
lagoen's £function in the estuary.

Long=term adverse effects. The permanent loss orf 0.8

acres of lagcon hapitat, about 1.45 acres of bare
sand adjacent to the River channel, up to 2.5 acres
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a..e8s.of coastal strand and cune vegetacicn al
ccast side of the railrsac emoankmenc, and dis
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Response of the Commission to Written Questions
1-10.

In its response to the Written Questions, Appellant has ccisec

tie adverse effects by netting them with alleged benefits of the
proposed project and its proposed Marsh Ennancement and Mictigatien
Plan. Once the benefits are separated cut, Appellant's
characterization of the adverse eff fects of its pro;ecg, as
summarized in its response to the written questions and ics
Envizonmental Assessment, is as follows: '

1. Efrects which woulad cease
or reverse upon complecion of construction. Modificacion
Sf surface topography and stream morphclogy near the
railroad bridge. Minor adverse effects on air and
water Ira.ity in the vicinity of the bridge. The
temporary displacement of nearby £ish and wilcdliZs
and degradation of aquatic habitat. The loss of _
small amounts cf dune vegetation and shallcw. mudi;ac
habitat. The possible reduction of local wildlif
populations (mestly birds). The interruption of une
recreational use of Santa Barbara County Ocean 3eacn
Park. The degracation of the visual character cf :the
River mouth because of the temporary presence or
construction eguipment, access derms, and an ofiice
trailer.

2. Long=-term adverse effects. The loss of apprcximately
2.5 acres of snallow mudf’a:s, 0.86-.08 acres of lagoon
habitat, a few acres of salt marsh and a small amount
of dune vegetation.

o !

Response of Appellant to Written Questicns
1-5; Appellant's Environmental Assessment
5.5-10-19.

Besides information from the parties, the record contains an
assessment of the project's adverse effects by Federal and
State agencies. The California Department of Fish and Game
(CDFG), in comments to the Corgs of Engineers, the Federal
Permitting agency, indicated that it would have no objec:‘on
to the issuance of the Federal permit if “(t]he propcsed
f£illing of 160 £t. of wetlands under the southern side of the



trestle (were] celected. This fill will cause a watar sicwéown
‘na et !t ovn “tpms-t-ion of silt along the southeas: sice or
the Santa Yne: .scuary. That will eventually block crreul
to the entir? soutnern side of the salicornia marsa in thi
area and damage it." Letzer trem H.W. Carper, Director,
California Degartment of Fish and Game, to U.S. Army £Eagineer
District, Los Angeles, California, December 2, 1983, 1in
Commission's Response to Notice of Appeal, Exhibit I,

n w (
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Similarly, the U.S. Fish and Wildlife Service (FWS), ccmmencin
on Appellant's application for a COE permit, identified the
rollowing unmitigated impacts associateq with the prcjecs:

l) loss of some salt marsh (less than 0.1 acre) from tns
placement of riprap on the northern abutment; 2) increassd
secimentation cver about 100 acres of existing salt marsn

and some conversion of wetlands to fastlands, resulting frem
the hydraulic diversion caused by the Southern abutment; 3)
suspended sediments and deterioraticn of water qualicy duriag
the dredging and constructicn of the two temporary cofisr-
dams; 4) conversion to tidal flat of coastal strand vegetation
during the excavation of the pilot channel and remcval of

sand from a sandbar along the northern bank (about 4 acres);
and 35) lcss of 0.6 acres of habitat area resulting from

the abutment addition on the southern bank (to be orfiset oY

a gain of 0.6 acres resulting from removal at the northern.
bank). Letter from Wayne S. White, Acting Field Supervisor,
U.S. Fish and Wildlife Service, Laguna Niguel, California, to
Colonel Taylor, Commander, Los Angeles District, COE, December
1, 1983, in Commission's Response to Notice of Appeal, Exhinit
J, 2. Of these impacts, the FWS cunsidered the degradaticn or
loss of salt marsh on.the south bank resul:ing from increased
sedimentaticn to be potentially significant. Id.

S3ased on the record, without implementation of marsh enhance-
ment or mitigation measures, I £ind that the mid=- or long-tarm
adverse effects of Appellant's project, considered bv itzsels,

are the loss of a 2.5 acre mudflat hapi-at, the loss of
appreximataly 0.8 acres of lagoon habitat, the loss of apprexi-
mately 0.8 acres of cocastal strand and dune vegetation, the
substantial disturbance and possible destruction of approxi-
mately 0.2 acres of salt marsh, increased sedimentation

over about 100 acres of salt marsh and some conversion of wetlands
to fastlands (resulting from the fill at the southern abutment),
and the potential of additional damaged habitat value due to
increased scour and erosion. I find that the short-term effects,
cther than interference with the public's access to the beach
during ccnstruction, are de minimis.

The adverse effects of Appellant's project are offset to some
extent Dy the benefits of the project and by propcsed marsh
enhancement and other mitigation measures. The principal



beneifit oI appellant's proposed sro:ect is thac tne c-ridgs
would 2e designed to withsctand max:munm Zlcod evencs, =aus
ingrzasing guzlic sefaty zad lscrzasing tha sizk 23 szl
tracfi . inceriup.ion (ne c. oridge washourt. Appeilanc's :
Eavironmental Assessment xi. o B

Regarding the closure of Ocean 3each Park during the con-
structicn period, Appellant has agreed, in its susmissions in
the record of tais appeal, to provide the Public access :=o
its switchyard, to construct a walkway under the briage for
Beach access and to pest signs at the County Park.to direct
beach-goers to the alternate access site. Appellant's
Rebuttal to California Coastal Ccmmission Response to Appeal,
February 25, 1985, 3. Appellant's Response to Written Questions
S. ‘Therefore, I find that the project's adverse effects on
public access to the beach, a natural resource of the coastal
zone, have been mitigated to the maximum extant feasible.

To ccmpensate for the leoss of habitat values, described above,
Appellant has developed, in ccordination with FWS, CDFG and

the National Mar:ne Fisheries Service, a Marsh Enhancement

and Mitigation Plan. Appellant's proposed Marsh Enhancement
and Mitigation Plan (hereinafter Mitigation Plan), Znclesure

3 with Agpellant's Notice of Appeal 1. Appellant's Mitigation
Plan consists of enlarging the opening of two existing man-made
channels that traverse the main salt marsh and connect to the
main River channel, and monitoring these openings for 3

years; constructing a new 2,3U0-foot-long marsh channel adjacent
to the road to the Ocean Beach County Park; installing seaveral
culverts under the County Park rocadway and railroad at 4
locations in order to provide free water movement between the
southern marshes and the main salt marsh: and excavatiag a
15-foot-wide channel to connect the River to a salt marsh

along the new northern embankment. Id. at 3-8. See Figure

3, at:tached.

Appellant expects the Mitigation Plan to yield an expansion

and improvement cf the wetland habitat and, in turn, result in
long-term increases in wetland species, especially resident and
migrant bird species. Appellant's Response to Written Questions
4. ‘

The Commission argues that the value of the Mitigation Plan
is uncertain because little researcsh exists on the ecology or
morphology of estuarine systems like the Santa Ynez River
system. According to the Commissicn, it is possible that
implementation of the Plan would simply change high marsh
habitat toc open water, without enhancing habitat values or
productivicy at all. Id. at 8. Further, the Commission
states that the Mitigaticon Plan would not create new habitat
to offset habitat losses, but would only alter existing
habitat. Id. at 9.

Il



In summary: apnsinant's wi=icacion Plan 1s :iat ndéec
rhe adverse 1..paCts G- -u¥ . Lice Tzhabilitacicn prL
rhe biological resources adjacsnt tO the prid
rhe loss OF wetlands and salt marsh habitat ¢
creased £ill at the southern empankment. I cannot W
certainty conclude whetner these losses will pbe totally
offset by the Plan, but they may De to some axtent.

At best, there will be no net gain 1in hapizat value.

Also uncertain is the potential impact on the EZstuary from the
increaseq Scour and ercsion that the Commission believes may
occur trom the placement of the socuthern abutment 160 feet
into the existing River channel. But this impact is likely

to be offset by the widening of the channel under tne 3ricge
and the removal of an existing obstruction (the northern
embankment), thereby allowing more direct £low of tire River

to the sea. : -

Besides the adverse effects from the project by itself, I must
consider any cumulative effects caused by the project and other
neardy construction projects. According to Appellant's
Environmental Assessment, which is not refuted in tnis respect
by the Commission, there appears to be no future project of
similar magnitude near the location of Appellanc‘s proposed
project., either by private industry, VAf3, or governmen:al
agencies. Therefore, I £ind that there are no cumulative
agverse impacts associated with Appellan:'s proposal.

Contripution to rhe National Interest

In order to help assess rhe contribution to the naticnal
interest of Appellant's project, I sought the views

of certain Federal agencies. The views expressed DY federal
agencies regarding the national interest 1in tnis project are
summarized below.

.

The Department of Labor ihdicated that, in view of the small
scale of the project, i.e., a total investment of less than

s4 million, and the availability of other options, €.g.:
ccntinual improvements of the existing bridge, the Department
cannot £ind that the national interest would be adversely
affected if the appeal is denied. Letter fzom Everson W. Hull,
Deputy Assistant Secretary for Policy, to Robert J. McManus,

General Counsel, NOAA (March 4, 19835).

The National Aeronautics and Space Administration (NASA) ceon-
cluded that an investigaticn of the use of this nridge for

rransporting NASA Space shuttle harcware and propellants reveals
chat none of these elements are required to Cross the Santa
Ynez River railroad bridge since, after arriving at VAFB, all
Shut-le elements are routed off the main-line onto rail spurs

’
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TiCSr T2 <ITIssing the bHridge., Letter 2

Shuttle Operations Di+ - o L ie e w
Acdministrator, NOAA (February 20, 1983
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The Department of Transportation stated that since the issue

is one orf the physical and engineering approach chosen by
Appellant and not whether the bridge will continue to fulfill
its transportation function, no national interescts are invoived
in this matter. Letter from Matthew V. Scocozza, Assistant
Secretary for Policy and International Affairs, to Dr. Anthonv
J. Calio (February 15, 1985). T

The United States Air Force (USAF) advised that the pridge
plays a significant role in support of natiocnal defense
interests since items such as the solid rocket motor segments
used for launch programs conducted at Space Launch Complex
Four are rcutinely transported over the bridge. Transportation
Dy other means would involve significant cost increases and
could possibly impact vital missions of national significance.
USAF expressed no opinion on the manner in which the project
1s carried out, by the Appellant's proposal or Commission's
alternative, and acknowledged that environmental mitigation
measures may be required for any potential environmental
impacts. Letter trom Robert L. Klingensmith, Colconel, USAF,
Acting Assistant Director of Engineering and Services, to Dr.
Anthony J. Calio (April 16, 1985).

While no Federal agency stated that the national interest would
be ilampaired if the bridge was not rehabilitated in the marmer
proposed by Appellant, the Federal agencies recognized that
continration of the bridge through some sort of rehabilitation
or replacement would contribute to the national interest in
having an efficient rail system.

Furcther, I note that the existing bridge is wvulnerable to
immediate failure should a storm/flood event occur, because
most of the existing piers are not anchored below the poteptial
scour line of the river. In March 1983, a pier and two spans
were destroyed by high river flows, requiring emergency.
repairs and installation of temporary steel pipe piles.
Failure of the bridge would result in loss of property,
interrupted passenger and ccmmercial rail traffic and, if the
bridge failed while a train was crossing, could resul: in a
further loss of property and possibly personal injury or
death. Enanvironmental Assessment xi. Because the bridge

is used to transport equipment and materials used at Space
Launch Complex Four at VAFB, failure of the bridge could
raise transportation costs to the Air force and could other-
wise impede natiocnal defense interests.



3ased on the record, I £ind th : Appe.la.uv s ~-opused Sridge
Tenabilitation project will contribute =5 the national interess
in safe and eificient railway transportation and in maintenance
of rail access to VAFB, '

Weicning

Having described both the potential adverse effects on the
natural resources of the c¢oastal zone which may be caused by
Appellant's bridge rehabilitation project and the national
interest served by such a groject, I am required to decice
whether the project's adverse effects are substantial enoucgh
€O ocutweigh its contribution to the national interest (15 CFR
830.121(b)). ’

To recapitulate, the potential adverse effects of Appellant's
proposal, absent the Mitigation Plan, consist of the direct
loss of 2.5 acres of mudflat habitact, approximately 3 acres
of sand and dune vegetation and less than one acre of lagoon
habitat. The proposal, unmitigated, also could result in

the det=2:uicration or loss of salt marsh at the mouth of the
River caused by increased sedimentation at the new southern
abutment. These l=rses, while not negligible, may be offset
tO some extent by Appellant's Mitigation Plan, although

nNo net gain in habitat values is anticipated. Appellant's
Mitigation Plan dces not directly address the,potential
adverse effect on adjacent wetlands of constructing the new
southern atutment 160 feet into the existing River channel,
but I £ind, based in part on Appellant's expert testimeony in
the record before the Commission, that the risk of signiZicant
erosion occurring is speculative ana likely to be offset by
the construction of the new northern abutment and excavation
of a pilot channel under the bridge, which will tend to force
the River to meander in a more northerly direction:

I have previously found that the national interest in safe and -
efiiclent rail transportation, including the transportation of
materials to VAFB, will be served by reconstruction of the

Santa ¥Ynez River Bridge. When I weigh the loss of known but
small quantities of mudflat and saltmarsh habitat, which may

Se ofIset to scme extent by Appellant's Mitigation Plan, and

the thecretical but low risk of additional loss of unknown
quantities of saltmarsh habitat against its contribution to

the national interest in safe rail transportation, I find

that Appellant's proposal, as mitigated by Appellant's Mitigation
Plan, will not cause adverse effects on the resocurces of the
coastal zone substantial enough to outweigh its contribution

to the national interest.



Third Element

To satisfy the thirce element of Grounc I MenU Lidw cna

-The activity will not vioclate any reguiremencs
Of tne Clean Air Act, as amenced, or the Feceral
Water Pollution Ccntrol AcCt, as amended.

15.CFR 930.121(c).
The requirements of the Clean Air Act and the Federal Wacer
Pollution Control Act (also the Clean Wacter Act) are incorpor-
ated in all State cocastal programs approved uncer the C2MA.
Section 307(£), CZMA.

The Clean Air Act

According to Appellant's Envirormental "Assessment, the only

ir emissions from the project would result from operation orf
the diesel-fueled construction equipment during the ceonstruction
period. Environmental Assessment S.4-2. The Commission has
not objected to the air quality impacts of Appellant's project.

Section 202 of the Clean Air Act (42 U.S.C. 7521) directs the
Administrator of the Environmental Protection Agency (EPA) to
establish federal standards to regulate the emissions of
cardon monoxide and hydrocarbons from mopile sources., Both
EPA and the California Air Resources B8card have established
ampient air quality standards for air emissions from mobile
pellution sources. Appellant's Envizonmental Assessment
5.4=1. Any emission from appellan='s_construction activities
will have to comply with these Federal and State standards.
Therefore, I f£ind that Appellant's activity will not violate
any reguirements of the Clean Air Acs. ' ‘

The Clean Water Act

appellant's project will affect the water quality of the Santa
{nez River in two respects. During the construction period,
as Appellant's Zavironmental Assessment acknowledges, water
quality at the River mouth would be temperarily degraded by
increased turbiditzy from fill and excavation activities

withain and adjacent to the lagoon, including the construction
Of the temporary access berms, excavation of the San Francises
embankment, and construction of the Los Angeles embankment..
Environmental Assessment S5,3-1., The Commission has not
objected to these tempcorary water quality impacts ncr wouldad
they require a National Polluticn Discharge Elimination

System permit under the Clean Water Act (33 U.S.C. §§§ 1251,
131l1l(a), 1342).
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Appellant's project also entails the credging anc placement
or fiiled materials in the Santa Ypez River,  ig ~ne e
requires a permit under both Section 10 of the R1lvers and S
Harbors Act and Section 404 of the Clean Water Ace (cwa). -
33 U.S.C. § 402; 33 U.S.C. § 1344, The COE is the sermitcting
agency Ior these permits and, pending my cecision ia this
appeal, cannot issue them. If I decide this appeal in
Appellant's favor, the COE can continue LO process Appellant's
application for these permits and cecide whether to issue

them. The COE cannot issue the Section 404 fermit to Appellant
L1f the activity were to violate the requirements of Secticn

404 of the CWA and the guidelines promulgated Dy the Acdmini-
strator of EPA under Section 404(b)(l) of the CWA. Accordingly,
I conclude that Appellant's proposed activity will not violate
the CWwA.

Fourth Element

To satisfy the fourth element of Ground I, I must find that:

There is no reascnable alternative available
(e.g., locaticn(,] design, etc.) which would
permit the activity to be conducted in a
manner consistent with the (State coastal zone
management program.

15 CFR 930.121(Q).

The Commission-found that if Appellant's project were
redesigned to retain the Los Angeles embankment at its,
existing locaticn and to eliminate all channelization, the
project wculd be consistent with the CCMP. Commission's
Findirngs -3, The Commission cites as advantages of its
alternative: diminished interference with aydrological pro-
cesiLs; lower flow velocities, resulting in lowering of risks
Lo the bridge and affected habitat areas; less adverse effect
of sedimentation on the wetlands; and less scouring and less
erosion aleong the south embankment. Commission's Respeonse to
Written Questicns ll-13.

The Commission also initally fcund that, for the project to
De consistent with the CCMP, circulation improvements on the
norta dank would have to be inclucded to mitigate channel
changes, Commission's Findings 3, but has not enumerated what
improvements are required and, in its brief in this appeal,
has stated that the Commission has no objecticn to the éx-
cavation on the north embankment. Commission's Response at
8. Therefore, I £ind that there is no reasonable alternative
for that part of Appellant's project which aZftects the cir-
Culation of the River at the northern embankment.
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Appellant cpposes the Commissicn's reccmmended altarnative

of extending the Los Angeles embankment (which would mu i es
adding an additicnal 160 feet to the bridge span) becsuse it
would add approximately $750,000 to the 2roject's ceonstruceicon
costs and $20,000 per annum in additional maintenance costs,
rencdering the project economically infeasible and oroducing,
according to Appellant, no demonstrated environmental benefit.
Apgellant's Notice of Appeal, Attachment 1, 5; Appellant's
Response to Written Questions 6-7. Appellant also states

thac a longer bridge would -equire a longer construction
period, and could not be safely completed during the constructicn
window allowed by other regulatory agencies (after Labor Dav
and pefore March 31l) without the risk of a project wasncut
due to high river flows during late winter. Appellant's
Rebuttal to Commission Respcnse, February 25, 1385, 2.

As I have stated in earlier appeals, ré@ulations at 13 CFR
930.121(d) indicate that an alternative to an objected=to
activity may require major changes in the "locaticn" or
"design" of the project. Whether an alternative will be
considered "reasconable” depends—upon its feasibility and upon
balancing the estimated increased costs of the alternative
against its advantages. Decision of the Secretary of Commerce
in the Matter of the Appeal by Exxon Company, U.S.A., to a
Consistency Objection by the California Coastal Commission
(Feb. 18, 1984); 49 Fed. Reg. 8274 (March 6, 1984); Decision
of the Secretary of Commerce in the Matter of the Appeal

Dy Exxon Company, U.S.A., toc a Consistency Objection by the
California Coastal Commission (Nov. 14, 1984); 30 Fad. Reg.
324 (Jan. 3, 1985). :

In adaressing f£irst whether the longer bridge alternative

is feasible, scme guestion exists whether the Commissicn's
preferred alternative can be completed during the 7-month
construction window allowed by wildlife agencies (Septemper
through March). Appellant has indicated that ccnstruction

of the longer bridge will take an additicnal Sive to six weeks,
therepy extending the construction period to the end of March,
wnen £loods are more likely to occur. Appellant's Response

to Written Questions 8. Appellant's Envircnmental

Assessment indicates that tne schedule for constructicn of a
longer bridge would not differ substantially from the schedule
for the Appellant's proposed project. Environmental Assessment
7-3. Therefore, I find that while the risk of winter flooding
may increase as a result of constructing a longer bridge, it

is feasible to complete construction during the seven-morth
window allowed by wildlife agencies. Further, I £ind based

on the Administrative Record that Appellant has the financial
resources oOr access to the financial resources to pay the
$750,000 additional construction costs associated with the
longer bridge and the annual increased maintenance cost of
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$20,000. Thus, I find that the longer bridge alzarnative
feasible and available to Appellant.

=

-

Next, I must Dalance the costs of the Commission's preferred
alterna:ive.against its advantages. To persform tiais weighing
I must consider, first, how much less adverse the alternative
would De to-the land and water resources of the ccastal zcne

and, second, the increased costs to appellant of carrying out
the rehapilitation project in a manner fully consistent with

the CCMP,

The Commission's reascons for preferring the longer Sridge

were restated above. Appellant agrees that a wider span

than it proposes to build would allow the River to meander

more, but disputes that there is any value to this "benefit.,"

Appellant's Response to Written Questions 6. Although the

record in this regard is not well documented by’ the parties,
£ind that implementing the Commission's preferred alternacive,

i.e., leaving the southern abutment in situ, does have the

advantage of decreasing sedimentation at the socuthern end and

therefcre reduces the risk of damage to the adjacent salt

marsia. 3ut, given my previous findings (supra at 13), that

the risk of increased sedimentation may te orfisat Lo scme

extent by Appellant's Mitigation Plan and further that

moving the northern embankment and excavating a pilect channel

is likely to offset the risk of additiocnal erosidn and sedi-

mentaticn at the southern embankment, I find that the Commission

has not proven that its preferred alternative will ‘have

measurably less adver3e effects on the land and water resources

cf the cocastal zone.

Appellant asserts that the construction cf a longer bridge
will cost S4 millon, versus $3.25 million for its proposal,
figures which are not disputed by the Ccmmission. Appellant's
Response to Written Questicns 7. Appellant also asserts that
tle lcnger bridge will require $20,000 additiocnal in yearly
maintenance costs.- Id. at 6. -

Weighing the potential advantages of a longer Sridge against the
additicnal costs to be incurred in its construction, I find that
tle Commission's preferred alternative is not a -eascnable
alternative to Appellant's propcsed rehapilitation of the

Santa Ynez River Bbridge. ‘

Brief mention has been made in the record of the possibility

of repairing the existing bridge structure in glace. According
to the Commissicn's response to the Written Questions, Appellant
has applied to the Commission for a permit to repair the
existing bridge by placing a new pier in the channel and

other rehabilitative measures. The cost of the repair work

is estimated by the Commission to be $2.2 million. The




recora cdces not indicate whether the Commission has found the
rspair of the existing scructurs to be an altcarnative consistantc
with the CCMP, although the Commission stafs has recommendad
appgroval. Assuming that the fepalr work would be consistentc
with the CCMP, I have raviewed the reascnableness of this
alternative compared to Appellant's proposed rehabilitaticn
project. The only substantive discussion of this alternacive
-1s in Appellant's Savironmental Assessment at p, 7-2. According
to the Environmental ASsessment, the alternative of repairing
the bridge in place would greatly reduce the envircnmental
impacts of Appellant's project, but it would not provide as
secure and long-lived foundation compared to the proposed
preject and, as a resulc of flcod rise on the upstream side

©f the bridge, could lead to future bridge failurs, Since,

as stated above, the continual repair of the existing structurs
has not been successful, I find thatr the alternative of
repairing the bridge in situ is not a reascnable alt rnative

o Appellant's propoesal Decause it would not accomplish
Appellant's objective of building a bridge designed to with-

stand maximum £loods.

In summary, leaving aside the issue of beach access, I find
that construction of a longer bridge or repairing the existing
Structure are feasible altsrnatives to Appellant's propecsal,
but that they are not readscnable alternatives in light of,

in the case of the longer svan, its additional costs when
measured against its speculative advantages and, in the case
of the repair work, its disadvantages over a permanent rehapili=
tation. Therefore, I find, based on the administrative
Record, that there is no reascnable alternative available to
appellant whicnh would permit the teconstruction of the Santa
Inez River bridge to be conducted in a manner consistent with
the CCMP.

The Commission alsc recommended that Appellant adopt certain
mitigation measures necessary to offset the closure of Ocean
Beach Park during the construction period, including adequate
signing and access to the Southern Pacific Switchyard. Commis-
sion's Findings 3. As noted above, Appellant has alrsady
agreed to these measures. Therefore, I find that there is no
reasonable alternative to Appellant's propesed activity
involving the temporary closure of beach access at Ocean

Beach Park. '

Conclusion for Ground I

Cn the basis of the findings I have made above, I find
further that Appellant has satisfied the four elements of
Ground I, and, therefore, =hat Appellant's proposed
project, although Presumptively inconsistent with the CCMP,
is nevertheless consistent wity the objectives of the C2ZMA.




Conclusion

Secause I have found that Appellant has saciscied the

first of the two grounds set forth in cthe CIMA for allew:ing
the opjectéd-to activity to proceed notwithstanding an ob-
jection By the Commissicn, it is NCt necessary to addrass

the second ground of "necessary in the interest of nacticnal
securicy.” The,Apgellan:'s‘project, including all of the ,
elements of its propcsed Mitigation Plan, may De permicztad oy

federal agencies.
A %-f.

Secretary of Commerce
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